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Assessment Report and Recommendation Cover Sheet 

___________________________________________________________________ 
Assessment Report and Recommendation 

 

1. PURPOSE OF REPORT 
 
The purpose of this report is to seek a determination from the Joint Regional Planning Panel 
(the Panel) of a modified development application (modified DA hereafter) for senior living self - 
contained dwellings at 7-23 Wallaroo Drive, Shellharbour. 
 
The application is lodged under section 96(2) (s96 (2) hereafter) of the Environmental Planning 
and Assessment Act 1979 (EP&A Act).  
 
The modified DA is referred to the Panel as Council's delegations do not extend to determining 
a s96(2) application when the original DA was approved by the Panel. 
 
2. SUMMARY OF RECOMMENDATION 
 
It is recommended that the Panel approve the modifications to DA No. 267/2014 for a senior 
housing development at Lot 4401 DP 857053, 7-23 Wallaroo Drive, Blackbutt, subject to the 
modified conditions. 
 
3. BACKGROUND 
 
The subject DA was lodged with Council on 08 June 2017. The subject site is within the 
Shellharbour City Centre precinct and is zoned R3 – Medium Density Residential Zone. The 
Shellharbour City Master Plan outlines 14 precincts within the centre. The subject land is within 
one of the 14 precincts and is known as Precinct N. 
 
The Master Plan advocates that Precinct N be developed for senior living. One of the objectives 
for this precinct is to provide retirement housing/aged care between Beonson Avenue and 
Wallaroo Drive which is to be integrated with the local residential community and the city centre.  
Uniting Care are the owners of the site and have already constructed a residential aged care 
facility on the same site. 
  
A detailed summary of the approved development and the proposed modifications are 
discussed in section 5 of this report. 
 
The modifications sought under this amendment do not affect the integrity of the approved 
development as it is considered substantially the same development as originally approved by 
the Panel at its meeting of 6th March 2015.  
 
The proposal includes changes to the number of self-contained dwellings, built form, and a 
reduction in building height. The development concept, being Seniors Living, remains the same. 
The applicant notes the modifications are needed to provide a more functional design and 
layout and provide additional self-contained dwellings. The substantially the same test has been 
applied and detailed in section 6 of this report.  
 
The DA has been exhibited for 21 days as required by 2.2(7) of the Shellharbour Development 
Control Plan (SDCP). The exhibition period concluded on 16 August 2017. No submissions 
were received.  
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4. THE SITE 
 
The subject site is described as Lot 4401 DP 857053, 7-23 Wallaroo Drive, Blackbutt.  
 
The total site area is 2.33 hectares.  
 
The site is bound by roads to the north and south and existing senior living developments to the 
east and west. Vehicular access to the site is from Wallaroo Drive only, there is pedestrian 
access from Benson Avenue and Wallaroo Drive. 
 
Benson Avenue is to the north which adjoins the Stockland Shopping Centre.  
 
Wallaroo Drive is to the south of the site and has low density residential detached dwellings and 
duplexes occupying the residential lands further south of the site.  
 
To the east of the site is the Elanora residential aged care facility, to the immediate west is 
Lakeview Village, a self-contained senior living complex.  Further west, across a Council 
reserve is the Nazareth Catholic Primary School and a vacant lot which is currently being 
developed for residential units. The approved development for the vacant site is two X five 
storey buildings with a maximum height of 17.95 metres, including 157 apartments and four 
commercial tenancies (DA 0029/2016 approved by the JRPP 23/11/2016 ). 
 
A plan illustrating the location of the development is attached to this report (Attachment 
1, page 24). 
 
5. THE PROPOSAL 
 
5.1 The Approved Development 
 
The current approval was to contain sixty-six (66) self-contained dwellings within four (4) 
separate buildings. Each of the buildings were to be four (4) storeys high with an overall gross 
floor area (GFA) of 8,064.1sqm.  
 
The approval also includes the following facilities in addition to the dwellings: 
 
a. a community centre, 
b. a club house, 
c. office and administration areas, 
d. landscaping, including the construction of a “village green’ and terraces gardens, 
e. vehicular and parking arrangements comprising: 

i.new driveways and internal circulation, 
ii. a maximum of eighty-five (85) parking spaces including eighteen (18) visitor parking 

spaces, and  
iii.stormwater infrastructure works. 

 
A copy of the approved plans included in attachment 2 (page 26) of this report. .  
 
5.2 The Modified Development 
 
The modified proposal contains the following: 
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a. An increase in the number of self-contained dwellings. 
The number of self-contained units has been modified from sixty-six (66) to 
seventy-eight (78) and has been achieved through modifications to internal floor 
layouts. The building envelopes have remained relatively unchanged with a 
reduction in width and height to each building, with the exception of Building A 
which includes an increase in the fourth floor to bring this level in line with the 
lower floors.  

  
The increase in the yield has been achieved by modifications made to the internal 
layouts of the buildings, including increasing the number of units served by one 
corridor. The modifications also include a revision in the unit mix with an increase 
in one bedroom units and three bedroom units.  Compliance with State 
Environmental Planning Policy 65: Design Quality of Residential Flat Development 
(SEPP 65) regarding design quality has been discussed in section 8.1.6 of this 
report.  
 

b. Modification to Floor Space Ratio (FSR).  
Shellharbour Local Environmental Plan 2013 (SLEP 2013) provides a Floor Space Ratio 
(FSR) of 0.7:1 for the subject site; however, as with the approved development, Clause 45 
of Development of Vertical Villages contained within State Environmental Planning Policy 
(Housing for Seniors or People with a Disability) 2004 (Seniors Living SEPP) is relevant in 
regards to the floor space bonus of 0.5 offered.  
 
Therefore the maximum FSR for the site increases to 1.2:1. 

 
The current approved development has an FSR of 0.9:1. 

 
The modification development application will see an increase of gross floor area of 
158sqm. This represents an increase of 0.02 to the floor space ratio, totalling 0.91:1. This 
increase continues to be within the allowable floor space ratio for the site.  
 

c. Modification to building height.  
The site has a maximum building height of 9 metres, under the SLEP 2013. The 
approved development has a maximum height of 15.76 metres and exceeded the 
SLEP 2013 height control, this exceedance was approved by the Panel under a 
4.6 variation in the 2015 decision. More details relating to the building height 
modifications are included in section 8.1.7.2 of this report.  

 
The modification proposed includes a reduction in height to each of the buildings, 
by a maximum of 1.23 metres (Building D).  
 
The building height now equates to 5.53 metres above the SLEP 2013 
development standard. 
 

d. Increase number of car parking spaces.  
The total number of parking spaces has been increased from eighty-five (85) to ninety-
three (93). The car park for Building B and C has been relocated from Level 2 to Level 1. 
As a result of this modification the vehicle access point into the buildings has been 
relocated further north and will provide a flatter grade than currently approved. The traffic 
and parking report submitted states that sixteen (16) of the parking spaces provided will 
be accessible.  
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e. Relocation of communal facilities. 
The clubhouse and community centre is proposed to be re-located from Building D to 
Building B & C. The applicant has stated that the reason for this relocation is to put the 
communal facilities in a more central location, which will also benefit from the northerly 
aspect. The approved scheme included the community centre and clubhouse closer to the 
existing residential aged care facility. This existing facility is mainly high dependency care 
and the facilities were considered unlikely to be as well used by these residents, therefore 
the more central location was considered more suitable.  
 

f. Modification to façade details.  
The modifications to the building include relocating the projecting balconies to sit within 
the building envelope. The colours and materials proposed for the exterior of the buildings 
are similar to the approved scheme. 
 

g. Modifications to landscaping plan.  
The modified landscaping plan creates a pedestrian walkway between the buildings (as 
modified) and includes an alfresco dining area for the community facilities. There is also 
the inclusion of a putting green, chessboard, bocce court and community garden. There is 
also an additional pedestrian access point and walkway into the site from Wallaroo Drive. 
The amount of landscaped area has been reduced by 59.1sqm, this equates to 46% of 
the site area, 1% less than the approved development.  
 

A comparative summary of the approved and proposed development is contained in Table 1 
below: 
 
Table 1 
Comparative Summary of the approved and proposed development 
 Approved DA Proposed Modified DA 
Site area 8,961sqm 8,961sqm 
Gross floor area 8,064sqm 8,222sqm 
Floor space area 0.9:1 0.92:1 
Maximum building height  15.76 metres (Building D) 4 

storeys 
14.53 metres (Building D) 4 
storeys 

Number of units 66 (7 affordable places) 78 (8 affordable places) 
Building A 2 x one bedroom units 

12 x two bedroom units 
1 x one bedroom units 
12 x two bedroom units 
3 x three bedroom units 

Building B & C 7 x one bedroom units 
23 x two bedroom units 

12 x one bedroom units 
21 x two bedroom units 
3 x three bedroom units 

Building D 5 x one bedroom units 
16 x two bedroom units 

4 x one bedroom units 
16 x two bedroom units 
6 x three bedrooms units 

Car Parking Total 85 spaces 
 Building A – 14 spaces 
 Building B & C – 31 spaces 
 Building D – 22 spaces 
 On site parking – 18 spaces 

Total 93 spaces 
 Building A – 15 spaces 
 Building B & C – 29 spaces 
 Building D – 25 spaces 
 On site parking – 24 spaces. 

Landscaped area 4,203.1sqm (47% of site area) 4,144sqm (46% of site area) 
 
5.3 Conditions to be modified 
 
1. Applicant has requested that condition A3 - Development in Accordance with Plans and 

Documents, be modified.  
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2. Condition B26 relating to the submission of an Energy Efficiency Report to be removed 
and Condition E19 relating to submission of an Energy Efficiency Certificate to be 
removed following advice from the Council Building Officer.  These conditions were 
considered unnecessary as the Certifying Authority can assess Energy Efficiency 
requirements within a Construction Certificate application against the requirements of the 
Building Code of Australia. The applicant has confirmed that the deletion of these 
conditions is acceptable.  

 
3. Modification of Condition B1 - Amendments to Approved Plans. The modification required 

is to the landscape plan which includes reference to the plant species Rapheolepsis 
indica. This is not to be used within the proposed landscape planting as this species is 
considered an environmental weed within the Shellharbour LGA. This species was not 
included on the approved landscape plan.  
 

4. Modification of condition E3 – Affordable Places Covenant, to include reference to clause 
45(6)(a)(ii) of the Seniors Living SEPP to reflect the numerical requirement of affordable 
places. 

 
A copy of the modified plans has been included at the end of this report (Attachment 3, 
page 49). 
 
6. Substantially the same test.  
 
This application is lodged under s96 (2) of the EP&A Act. 
 
Section 96(2) Other modifications states:  
A consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in accordance 
with the regulations, modify the consent if: 
 
(a) it is satisfied that the development to which the consent as modified relates is substantially 
the same development as the development for which consent was originally granted and before 
that consent as originally granted was modified (if at all).  
 
 
The test to determine if the development is "substantially the same" development is to consider 
those changes qualitatively and quantitatively. It is equally important to consider a comparison 
of the changed elements. This logic is drawn from Moto Projects (No. 2) Pty Limited v North 
Sydney Council [1999]NSWLEC 280; (1999) 106 LGERA 298, where Bignold J described the 
process as follows: 
 

The requisite factual finding obviously requires a comparison between the development, as 
currently approved, and the development as proposed to be modified. The result of the 
comparison must be a finding that the modified development is "essentially or materially" the 
same as the (currently) approved development. 
 
The comparative task does not merely involve a comparison of the physical features or 
components of the development as currently approved and modified where that comparative 
exercise is undertaken in some type of sterile vacuum. Rather, the comparison involves an 
appreciation, qualitative, as well as quantitative, of the developments being compared in their 
proper contexts (including the circumstances in which the development consent was 
granted).  
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6.1 Quantitative Assessment 
 
In terms of a quantitative assessment the salient elements to assess the comparisons include 
changes to density yields, floor space ratios, heights, parking, traffic and access. The following 
justification is provided to quantify these elements: 
 
a. The increase in FSR is minor, at less than 2%. The increase in GFA is 158sqm. 

 
b. The height of each building has been reduced at a maximum of 1.23 metres (Building D). 

This alteration to the height is considered to be minor. 
 

The number of apartments has increased by 12. This increase has not resulted in any 
significant change to the built form outcome and continues to remain the same 
development as that already approved.  

 
c. The modified traffic report states that the increase in apartments will result in an additional 

2-3 vehicles per hour during peak hours. Importantly, there is no change to staffing 
numbers or traffic generation. Whilst traffic generation and its impacts are to be considered 
on their merits in section 8.2.1, the purpose for addressing this comparison is to highlight, in 
quantitative terms, how the traffic generation of the development does not significantly 
change from what has been approved.  

 
d. The driveways to enter the site remains the same. The pedestrian access points remain the 

same with the addition of one pedestrian access point from Wallaroo Drive. The access 
points for vehicles for building B and C has been re-located further north, the other vehicle 
access points remain the same.  

 
e. The boundary setbacks for each building remain the same as approved, minimum of 6 

metres for each building. Figure 1 below shows the approved location of each building in 
comparison with the modified locations. The approved building footprints are shown in pink.  

 

 
Figure 1 Site plan approved/modified comparison 
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6.2 – Qualitative Assessment 
 
In terms of a qualitative assessment, the essential elements for justification of the similarities of 
the approved and modified developments include land use/classification, built form comparison, 
building footprint and compliance with relevant legislation. These criteria are detailed as follows: 
 
a. No change to the approved land use and classification, being self-contained seniors 

housing. 
 

b. The proposed built form modifications remain generally consistent with the building 
envelopes of the approved development, this is shown in Figure 1 as included 
above.  

 
The modifications are considered minor and result in a more compact building 
envelope with the previously extruding balconies brought within the building 
footprint and the height reduced. Figure 2 below demonstrates this. 
 

 
Figure 2 - Built Form approved/modified comparison 

 
The most significant modification to the built form being to Building A, which 
includes an increase in the fourth floor to bring this level in line with the lower floors. 
This modification does not significantly alter the bulk and scale of Building A and 
retains the approved footprint, figure 3 below details the elevations for Building A 
with an approved and modified comparison.   
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Figure 3 - Elevations approved/modified comparison, Building A 

 
c. The development remains consistent with standards to be complied with under the Seniors 

Living SEPP including: 
 

i. Minimal modification to design, as detailed in the figures above.  
 

ii. No significant impact on neighbourhood amenity and streetscape by virtue of the 
modification to the development. In terms of impact on privacy and solar access. 

 
iii. Modifications proposed are considered to result in an increase in visual and acoustic 

privacy for residents by virtue of the modifications to the design of the balconies and 
accessibility. 

 
6.3 – Concluding Statement 
 
The proposed modifications to the seniors living development does not substantially change the 
current approved development. As discussed, the modified development is compatible with the 
scale of existing development in the locality and its architectural character and design does not 
adversely affect existing residential development in the locality.  
 
Fundamentally, the development categorisation being a senior living development remains 
unchanged and the above assessment concludes that the proposed development is considered 
significantly the same as approved.  
 
Accordingly the proposed modifications to the approved development satisfies the requirement 
of section 96(2)(a).  
 
All other matters of s96 have been addressed within this report.  
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7. NOTIFICATION 
 
The DA was publicly notified for a period of 21 days between 27 July 2017 and 16 August 2017.  
 
No submissions have been received.  
 
8. PLANNING CONTROLS 
 
The following are relevant planning controls that have been considered in the assessment of 
this modification development application: 
- State Environmental Planning Policy (Housing for Seniors or People with a Disability) 
 2004 (Seniors Living SEPP) 

- State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

- State Environmental Planning Policy 65: Design Quality of Residential Flat Development 
(SEPP 65) 

- Shellharbour Local Environmental Plan 2013 (SLEP 2013) 

- Shellharbour Development Control Plan 2013 (SDCP) 

- Shellharbour City Council Section 94 Contributions Plan 2016 
 
9. ASSESSMENT 
 
This application has been assessed in accordance with section 79C of the Act. 
 
The following comments are made with respect to the proposal: 
 
9.1. (1)(a)(i) The provisions of any Environmental Planning Instrument 
 
9.1.2 State Environmental Planning Policy (Housing for Seniors or People with a 

Disability) 2004 
 
The Seniors Living SEPP aims to increase the supply and diversity of housing for seniors or 
people with a disability, and to ensure good design. The policy applies to this development and 
an assessment against the clauses relevant to the proposed modifications is provided below: 
 
The Seniors Living SEPP continues to apply to the proposed modifications. The below is a 
discussion on the clauses that have been impacted by the proposed modifications.  
 
Clause 32 Design of residential development – This clause states: A consent authority must 
not consent to a development application made pursuant to this Chapter unless the consent 
authority is satisfied that the proposed development demonstrates that adequate regard has 
been given to the principles set out in Division 2. A summary of outcomes satisfying each 
clause within Division 2 is below (clauses 33-39). 
 
Clause 33 Neighbourhood amenity and streetscape – This clause primarily requires 
considerations on the developments impact neighbourhood amenity and appropriate residential 
character. As the building footprint remains similar to the approved development, the impact on 
neighbouring amenity is not significantly altered over and above the approved development. 
The residential character is maintained, as the proposed modifications do not significantly alter 
the building facades form the approved development. For further discussion please refer to 
section 9.6.1 of this report.  
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Clause 34 Visual and acoustic privacy – This clause requires the development to consider 
the visual and acoustic privacy of neighbours in the vicinity and residents. The proposed 
modifications satisfy this clause by the following element. 
 
As the building envelopes remain similar to the approved development and the height of each 
building has been reduced, the modifications proposed will not affect the visual or acoustic 
privacy of neighbours over and above the impact of the approved scheme.  
 
Clause 35 Solar access and design for climate – This clause requires considerations in how 
the development does not impact by way of overshadowing both within and external to the site. 
The shadow diagrams illustrate no shadowing to the neighboring properties of the site. The 
impact of the extended fourth floor of Building A will be set away from the existing senior living 
dwellings to the south west of the site.  Figure 4 below includes the submitted shadow 
diagrams. 
 

 
Figure 4– Shadow Diagrams 
 
Internal of the site, the applicant has submitted an amended BASIX Certificate which 
demonstrates compliance to Thermal Comfort and Energy requirements. 
 
Clause 36 Storm water – This requires considerations on how the development attempts to 
control and minimise the disturbance and impacts of stormwater runoff on adjoining properties 
and receiving waters. The development maximizes the use of water permeable surfaces on the 
site by achieving above the minimum standard for deep soil zones which minimizes the 
disturbance and impacts of stormwater runoff on adjoining properties as advocated within 
subclause 36(a) of the Seniors Living SEPP.  
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Further discussions on stormwater impacts are discussed within section 9.3.7 Chapter 25 Storm 
water Management. 
 
The concept stormwater plan has not been modified as part of this application.  
  
Clause 37 Crime Prevention – This clause states that the proposed development should 
provide personal property security for residents and visitors and encourage crime prevention. 
Given the scale of development there are a number of issues that arise as a result of an 
assessment undertaken in the context of Safer by Design principles. These included the 
provision of a lighting strategy to encourage safety and passive surveillance as well as 
repositioning climbable landscape features.  
 
Clause 38 Accessibility – This clause states: 
 
The proposed development should: 

a. have obvious and safe pedestrian links from the site that provide access to public transport 
services or local facilities, and 

b. provide attractive, yet safe, environments for pedestrians and motorists with convenient 
access and parking for residents and visitors. 

 
Externally, the modifications to the design of the site will provide an additional footpath which 
will connect to public transport services and local facilities as required by subclause (a). The 
separate vehicular access points remain the same as approved.  
 
Clause 39 Waste management – This clause encourages waste facilities that maximise 
recycling by the provision of appropriate facilities. The modified proposal includes an additional 
12 units and therefore requires more space for waste storage within the development.  
 
The waste storage areas for each building have been increased in size as shown in table 2 
below 
 
Table 2 
Waste storage area 
Building Approved Proposed 
A 7.92m2 8.331 m2 
B & C 17.169m2 24.075 m2 
D 23.036 m2 25.994 m2 
 
An operational waste management plan has been submitted with this modification. The waste 
management system has been designed in accordance with the Better Practice Guide for 
Waste Management in Multi-unit dwellings guideline. Conditions have been imposed to ensure 
such strategies are implemented post construction.  
 
Clause 40 Development standards, minimum sizes and building height 
 
Subclauses (2), (3) and (4) (c) do not apply as applicant is a social housing provider. Table 3 
below details compliance with subclause (4) (b).   
 
Table 3 
Compliance with Claus 40, subclause (4) (b) 
Clause Control Comment 
(4) (b)  Max 2 storey adjacent to 

boundary 
Building A adjacent to the 
western boundary will be a 
maximum of 4 storeys. 
Building D adjacent to the 
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Compliance with Claus 40, subclause (4) (b) 
Clause Control Comment 

eastern boundary will be a 
maximum of 4 storeys.  

 
Clause 41 Standards for hostels and self-contained dwellings - An assessment has been 
undertaken on the requirements contained under the schedule.  Where the level of detail has 
not been provided at the DA stage, it is acceptable to impose the required development consent 
conditions to ensure compliance is demonstrated at the Construction Certificate stage. See 
table 4 below details of the schedule 3 provisions, (note, clauses 2,7,8,9,10,11,12,13 and 15-20 
only apply to dwellings located on the ground floor of the development as applicant is a social 
housing provider). 
 
Table 4 
Schedule 3 Provisions 
Clause Proposed  modified development 
Clause 2 – Siting standards 

- Wheelchair access 
 

- Common area access 

Complies as detailed in section 4.1 of the 
submitted access report.  
Complies/ can comply as detailed in section 5.1 of 
the submitted access report. Suitably conditioned.  

Clause 3 – Security 
- Pathway lighting 

Can comply – suitably conditioned.  

Clause 4 – Letterboxes Can comply – suitably conditioned.  
Clause 5 – Private car accommodation Can comply – suitably conditioned. 
Clause 6 – Accessible Entry Can comply – suitably conditioned 
Clause 7 – Interior: General Can comply  - suitably conditioned 
Clause 8 – Bedroom Can comply – suitably conditioned 
Clause 9 – Bathroom Can comply – all units single level 

Suitably conditioned to comply with (a) – (e) 
Clause 10 – Toilet Can comply – each unit single level. 

Suitably conditioned with regards to accordance 
with Australian Standard. 

Clause 11 – Surface Finishes Can comply – suitably conditioned. 
Clause 12 – Doors Can comply – suitably conditioned 
Clause 13 – Ancillary Items Can comply – suitably conditioned 
Clause 15 – Living room and dining room Can comply – suitably conditioned 
Clause 16 – Kitchen Can comply – suitably conditioned.  
Clause 17 – Access to kitchen, main bedroom, 
bathroom and toilet 

Complies – each apartment is single level. 

Clause 18 – Lifts in multi storey buildings Each building has lift access to each storey. Each 
lift will be of a size that complies with AS1735.12 
and BCA requirements.  

Clause 19 – Laundry Each unit has a separate laundry  - can be suitably 
conditioned to comply. 

Clause 20 – Storage for linen with minimum width 
600mm.  

Complies – each unit has a suitable storage area 
for linen. 

Clause 21 - Garbage Each building has a ground floor waste storage 
area which is accessible by lift and stairs internally 
and has external access.  

 

Clause 50 Standards that cannot be used to refuse development consent for self-
contained dwellings 

Table 5 
Assessment of standards that cannot be used to refuse development consent for self-contained 
dwellings.  

Standard Control  Officer Comment 
building height if all proposed buildings are 8m or less in height (and Does not comply. Refer to 
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Assessment of standards that cannot be used to refuse development consent for self-contained 
dwellings.  

Standard Control  Officer Comment 
regardless of any other standard specified by another 
environmental planning instrument limiting 
development to two stories) 

section 9.1.7.2 of this report. 

density and 
scale 

if the density and scale of the buildings when 
expressed as a floor space ratio is 0.5:1 or less 

Does not comply. Refer to 
section 9.1.7.4 of this report. 

landscaped 
area 

a minimum of 30% of the area of the site is to be 
landscaped 

Complies 
Site area = 8.961. 
30% of site area 
=2,688.3sqm. 
Actual landscape area = 
4,144sqm (46% of site area).  

Deep soil 
zones 

15% of the area of the site. Two-thirds of the deep soil 
zone should preferably be located at the rear of the 
site and each area forming part of the zone should 
have a minimum dimension of 3m. 

Complies. 
 
Deep soil of site = 2,343sqm 
(26%) 

solar access if living rooms and private open spaces for a minimum 
of 70% of the dwellings of the development receive a 
minimum of three hours direct sunlight between 
9.00am and 3.00pm in mid-winter 

Complies 
76% 

private open 
space (POS) 
for in-fill self-
care housing 

- Ground floor units = 15sqm with minimum 
dimensions  3m x 3m 

 
- Any other dwellings = Balcony min 10sqm 

minimum dimension 2m length or width from living 
area.  

All dwellings in each building 
has POS as required.  

parking for 
residents and 
visitors 

- 0.5 car spaces for each bedroom where the 
development application is made by a person other 
than a social housing provider, or 

- one car space for each five dwellings where the 
development application is made by, or is made by 
a person jointly with, a social housing provider. 

Complies 
The modified proposal 
provides a total of 93 car 
parking spaces. Breakdown 
as follows:  
Residential spaces – 69 
Visitor spaces – 23 
Manager space – 1 
The Senior Housing SEPP 
requirement of 1 per 5 
dwellings is 19.2 spaces. 
 

 
9.1.3  State Environmental Planning Policy No. 55 Remediation of Land (SEPP 55) 
 
The SEPP requires Council to be satisfied that the site is suitable for its intended use (in terms 
of contamination) prior to granting consent.  
 
The modified development proposed does not alter the site, therefore the assessment remains 
the same as the approved DA. Precautionary conditions have been imposed which require 
works to cease and remediation works to be undertaken in the event that unexpected 
contaminates are found during construction.  
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9.1.4 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 
 
A BASIX Certificate has been issued for the development and relevant conditions requiring the 
fulfilment of commitments will form part of the development consent, and in this regard the aims 
of the Policy have been satisfied. 
 
9.1.6 State Environmental Planning Policy No. 65: Design Quality of Residential Flat 

Development (SEPP 65) 
 
This Policy aims to improve the design quality of residential flat development in New South Wales. 
 
A planning compliance summary labelled Attachment D has been submitted with the modification 
application. This statement as part of a general legislative controls includes as assessment against 
the Apartment Design Guide. A discussion on the non-complying provisions is below in table 6: 
 
Table 6 
Non-complying provisions 

Provision Applicant Comment Officer Comment 
3F Visual Privacy 
Adequate building separation 
distances are shared equitably 
between neighbouring sites, to 
achieve reasonable levels of 
external and internal visual 
privacy. 

(a) Up to 4 storeys (12m) 12 
metres between habitable 
rooms/balconies. 

The separation distance between 
habitable rooms of unit A4.01 in 
Building A and Unit B4.02 in 
Building B is 10.2 metres. The 
separation distance has 
substantially increased from the 
5.68 metres separation previously 
approved. The proposal otherwise 
meets or exceeds all separation 
requirements across the site.  

This was a consideration as 
part of the approved 
development. The modification 
has increased the separation 
between these buildings. As 
with the approved 
development the privacy of 
future occupants is protected 
by the installation of louvres to 
partially screen the balconies 
and doorways leading to living 
rooms.  

4F Common Circulation and 
Spaces  
The maximum number of 
apartments off a circulation core 
on a single level is eight.  

Building B & C proposes 12 units 
off one corridor, includes two lifts. 
Building D proposes 9 units off one 
corridor, includes one lift.  
Longer corridors have been 
designed to incorporate natural 
light and ventilation into the space. 
This will also assist residents with 
orientation within the buildings. 

The modification proposes an 
increase in number of units 
without increasing the footprint 
of each building. This increase 
in number of units has been 
achieved due to modifications 
in the design and increasing 
the number of units off 
corridors in Building B & C and 
D.  
It is considered that the design 
achieves circulation spaces 
that provides appropriate 
amenity with a suitable 
number of lifts per units.  

4G Storage 
In addition to storage in kitchens, 
bathrooms and bedrooms, the 
following storage is provided: 
1 bedroom apartment – 6m³ 
2 Bedroom apartment – 8m³ 
 
At least 50% of the required 
storage is to be located within the 
apartment.  

Partial compliance 
The area in the basement for each 
dwelling is generally 4.5m³ for 
storage behind car spaces. For 
dwellings with no car space 
storage opportunities in the 
basement are to be provided in the 
basement if required.  
Storage within apartments is as 
per the schedule of 
accommodation.  
 

Internal storage in accordance 
with the Seniors Living SEPP 
has been provided. For this 
type of development this 
SEPP prevails. 

 



 

 

16 | P a g e  

 

9.1.7 Shellharbour Local Environmental Plan 2013 (SLEP 2013) 
 
9.1.7.1  Zoning  
 
The matters of zone permissibility and objectives have been dealt with in the original DA these 
matters have not been altered by the propose modificaiton. Following is a discussion on the 
clauses that require consideration for the purpose of the proposed modifications under the 
subject s.96(2) DA. 
 
9.1.7.2  Clause 4.3 Building Height  
 
The proposed modification has reduced the height of each building, approved and proposed 
heights as detailed in the table 7 below: 
 
Table 7 
Maximum building height – top of ridge 

Building Approved Proposed 
A 14.6 metres 13.437 metres 
B & C 14.4 metres 13.013 metres 
D 15.76 metres 14.71 metres 
 
The SLEP 2013 provides a building height control of 9 metres for the subject site. The applicant 
has submitted a statement, detailed below stating that a clause 4.6 variation statement is not 
required.  
 
9.1.7.3  Clause 4.6 Exceptions to standards 
 
The approved development has a maximum height of 15.76 metres and exceeded the 
SLEP 2013 height control, this is detailed in section 9.1.7.2 of this report.  
 
The modification proposed includes a reduction in height to each of the buildings, by a 
maximum of 1.23 metres (Building D).  
 
The building height now equates to 5.53 metres above the SLEP 2013 standard. 
 
The applicant has provided the following justification that a clause 4.6 variation statement is not 
required to accompany this modification application.  
 
Applicant comments submitted: 
 
A clause 4.6 variation statement is not required. Although the proposed height of the 
development exceeds the maximum building height established in clause 4.3 of the 
Shellharbour Local Environmental Plan (2013) (SLEP 2013), a variation under clause 4.6 of the 
SLEP 2013 is not required because section 96 of the Environmental Planning and Assessment 
Act 1979 (EP&A Act) is ‘a free standing provision’. section 96 is a broad power to approve, 
subject to its own stand-alone tests (such as the “substantially the same” test, and a 
requirement to consider all relevant s.79c matters) and does not rely upon having a clause 4.6 
variation in order to enliven its power to approve. This position was confirmed in the judgement 
of Mason P, Stein JA, Sheppard AJA in North Sydney Council v Michael Standley and 
Associates Pty Matter No Ca 40887/97 [1998] NSWSC 163, which provided: 
 
“A modification application may be approved notwithstanding the development would be in 
breach of an applicable development standard were it the subject of an original development 
application.” 
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Accordingly, an amended clause 4.6 variation request is not required to support this application.   
 
Officer’s comment: 
 
Clause 4.6 is only triggered upon the lodgement of a Development Application lodged pursuant 
to section 78A Application not a modified development application lodged under section 96 of 
the same Act. 
 
Therefore, Council considers that a clause 4.6 variation statement is not required. Matters in 
section 79c, and section 96 (2) of the EP&A Act are taken into consideration within this report.  
  
9.1.7.4  Clause 4.4 Floor Space Ratio  
 
The FSR on the site under SLEP 2013 is 0.7:1; however, as with the approved development 
clause 45 of Development of Vertical Villages contained within the Seniors Living SEPP is 
relevant in regards to the floor space bonus offered.  
 
The increase in Gross Floor Area of 158sqm equates to an increased FSR of 0.02. With the 
bonus 0.5 allowed under the Seniors Living SEPP the proposed FSR remains under the 
maximum FSR allowed by the Seniors Living SEPP. 
 
9.2. (1)(a)(ii) The provisions of any proposed instrument that is or has been the subject 

of public consultation under the Act and that has been notified to the consent 
authority 

 
There are no draft instruments applicable to this proposed modification. 
 
9.3  (1)(a)(iii) The provisions of any Development Control Plan 
 
9.3.1  Shellharbour City Council Development Control Plan (DCP) 
 
A review concludes that the following DCP controls apply to the proposed modifications to the 
development: 
 
Chapter 3 Residential Development 
 
A review of the controls included in Table 8 below concludes that the development does not 
comply with the following: 
 
Table 8 
Review of controls chapter 3 of the Shellharbour Development Control Plan 

Section Summary of 
Non-Compliant Controls Officer Comment 

Section 3.8 
Open Space 

Each dwelling to have a minimum of 
40sqm, one area with minimum 
dimension of 4m x 5m. 
 
Private open space areas on ground 
floor are to be located behind the 
building line or no more than 50% of 
the required principal private open 
space is to be located forward of the 
building line. 

The open space areas range between 
8sqm and 12sqm. These areas comply with 
the prevailing Seniors Living SEPP. 
 
Of the 78 units, 7 have principal private 
open space areas forward of the building 
line fronting Wallaroo Drive, 3 of these will 
be on ground level. These private open 
space areas are suitable placed away from 
walkways and driveways to avoid a 
detrimental impact on privacy for future 
residents. 

Section 3.10 
Onsite 

Where a storage area is located 
within the floor plan of the dwelling 

The storage for the units is provided 
internally with additional private storage in 
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Review of controls chapter 3 of the Shellharbour Development Control Plan 
Section Summary of 

Non-Compliant Controls Officer Comment 

Storage the following minimum dimensions is 
required exclusive to the dwelling 
house. 
3 bedrooms: 10sqm 
2 bedrooms: 8sqm 
1 bedroom: 6sqm 

the car parking area. Each unit has a 
different storage allowance, with the figures 
marked on the submitted floor plans.  
 
Whilst not meeting the area requirements 
specified by Council's DCP the 
development achieves the requirements for 
storage based on Schedule 3 of the Seniors 
Living SEPP. 

 
Chapter 13 – Parking, Traffic and Transport 
 
A separate report has been submitted regarding the traffic and parking implications of the 
modification proposed. This report has concluded that the additional dwellings proposed as part 
of the modified scheme will generate 2-3 additional vehicles per hour two-way during peak 
hours. 
 
This additional generation is considered low and would not have a significant impact on the 
surrounding road network.  
 
The modification includes the provision of 23 visitor parking spaces which will all be open 
spaces located within the north eastern portion of the site. This is an increase of 5 visitor 
parking spaces from the approved development. This is as per the location for visitor parking 
spaces under the approved development. No visitor parking is located within the buildings or the 
basement parking areas.  
 
An indicative parking arrangement, including the provision of accessible spaces is provided for 
information only below.  
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Indicative Car Parking Layout  
 
 
Chapter 15 – Waste Minimisation and Management 
 
The waste management system has been designed in accordance with the Better Practice 
Guide for Waste Management in Multi-unit dwellings. Each of the buildings has a larger waste 
storage area than the approved development to cater for the increased number of apartments.  
 
A modified operational waste management plan has been submitted, relevant conditions 
imposed.  
 
Chapter 16 – Access for People with Disabilities 
 
A modified access report was submitted as part of the current application. The report assesses 
the development against the statutory requirements of the Seniors Living SEPP. A number of 
recommendations have been made and a condition imposed to ensure such requirements are 
to be complied within the development.  
 
Chapter 20 – Landscaping 
 
The modified landscaping plan has been assessed by Council’s Landscaping Technical Officer 
and the recommended conditions have been imposed, these conditions have not changed from 
the original consent.  
 
Chapter 23 – Cutting, Filling and Retaining Walls 
 
The proposed modification will increase the amount of excavation for the parking area for 
building B and C. The level of cut is considered acceptable and will be retained within the 
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building. Suitable conditioned recommended by the Council Engineer, conditions same as 
previously approved.  
 
Chapter 25 Storm Water Management 
 
The proposed modifications will not compromise the objectives of this chapter. The storm water 
management system has been assessed by Council's Development Engineer and the 
recommended conditions of development consent have been imposed.  
 
Chapter 29 Social Impact Assessment 
 
A modified Social Impact Assessment was produced as part of the modified DA. The 
conclusions and recommendations to that assessment remain the same as the original DA.  
 
The same requirements form part of the existing conditions originally approved by the Panel. 
 
9.4 Shellharbour City Council Section 94 Contributions Plan 2016 
 
The approved development was entitled to an exemption of section 94 Contributions based on 
the following reasons:  
a. Section 94 Contributions Plan 2013 (7th Review), section 2.4.3 Exemptions. 

 The applicant meets the requirements for an exemption as they submitted with the original 
application, a written request and provided supporting documentation that the development 
is being carried out by a social housing provider.  

b. Section 94E Minister Direction 
c. The applicant meets the requirements for an exemption as the development application 

was made by a social housing provider. 
 
The definition of ‘social housing provider’ includes a ‘community housing provider’. Therefore no 
conditions have been imposed for the purpose of section 94 contributions. 
 
Since the determination of the original consent an 8th review of the section 94 contributions 
plans has taken place and the section 94 Contributions Plan 2016 (amendment 1) is now 
relevant. The applicant remains a social housing provider and non-for profit organisation and is 
therefore remains exempt from payment of a section 94 contribution.  
 
An exemption request has been provided with the section 96 modification application. 
 
9.5 (1)(a)(iiia) The provisions of any Planning Agreement 
 
There are no planning agreements applicable to this site or development. 
 
9.6 (1)(a)(iv) The provisions of the Regulations 
 
The Environmental Planning & Assessment Regulation 2000 prescribes certain development 
consent conditions that form part of the development consent conditions imposed. This includes 
compliance with the Building Code of Australia and the requirements under s143A Special 
requirements for construction certificates for residential flat development and s154A Special 
requirements for occupation certificates for residential flat development.  
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9.7 (1)(b) The likely impacts of the development 
 
The likely impacts of the proposed modification include: 
 
9.7.1  Building Heights and Impact to Character of Area 
 
As discussed in section 9.1.7.2 the modification has reduced the heights of each building. 
Despite exceeding the 9 metre height limit development standard of SLEP 2013, the proposed 
height of the buildings plays an important role in achieving both a transition from low to medium 
density as well as a consistent streetscape along the interface between urban and suburban 
environments.  
 
Matters regarding access to sunlight, both within the development and externally, privacy and 
impact on views have been considered and there are no significant issues. The proposed 
modifications are considered to improve the character of the area, when compared with the 
approved development, this is mainly due to the reduction in building height and modifications 
to the design of the buildings. Figure 5 below illustrates the proposed overall elevation.  

 
Figure 5 - Site elevations  
  
As noted above the height of each building is less than that originally approved. The proposed 
height of the building plays an important role in achieving both a transition from low to medium 
density as well as a consistent streetscape along the interface between the urban and suburban 
environments.  
 
Planning matters such as site regarding access to sunlight, privacy and views and been 
considered and concludes that there are no major issues within or external to the site.  
 
Overall, the developments contribution to the city centre provides strong justification that the 
non-compliance is unreasonable and unnecessary in this instance. 
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The building height is considered to be acceptable.   
 
9.7.2 Parking and Traffic 
 
Table 1 shows the parking spaces for the original development as well as the modified 
development.  
 
An assessment on the different policy requirements for parking is provided below in Table 9. 
The assessment concludes that the development is compliant. 
 
Table 9 
Parking policy requirements 

Policy Requirement Required Officer Comment 
SEPP Senior 
Living 

Self-Contained Dwellings 
where applications are made 
by Social Housing Provider. 
One car parking space per 
five dwellings. 
 

78 dwellings in total 
– 16 spaces 
required (rounding 
up) 
 

 
Complies. 
 
84 spaces have been provided. 
 
 

Shellharbour 
Development 
Control Plan 

- 2 visitors parking spaces / 7 
self-contained dwellings for 
developments comprising of 
9 or more self-contained 
dwellings 
- + 1 space / 2 person to be 
employed in connection 
with the development 
- + 1 space for any manager 

23 (rounded up) – 
visitors parking 
spaces. 
1 space for 
manager. 
Total of 24 spaces 
required 

Complies 
 
84 spaces have been provide including 23 
visitor parking spaces. 1 space for site 
manager.  
 

 
A revised Transport Assessment was produced for the modified application. In summary, the 
the development is now expected to generate in the order of a maximum of 3 additional trips per 
hour via Wallaroo Drive.  
 
Given the low traffic generation of the site, it is expected that the traffic generated by the 
operation of the development will have minimal impact on the surrounding road capacity. 
 
9.8 (1)(c) The suitability of the site for the development 
 
The likely impacts of the modifications proposed, traffic and parking, height have been 
discussed above and have concluded that, subject to conditions, the site is suitable for the 
development. Furthermore, the locality of the site further contributes to its suitability for the 
development as the site plays an important role in the context of Shellharbour City Centre 
precinct and the interface with the surrounding residential neighbourhood.  
 
9.9 (1)(d) Any submissions 
 
The section 96 modification development application has been exhibited for 21 days as required 
by 2.2(7) of the DCP. The exhibition period ended on 16 August 2017.  
 
No submissions were received.   
 
9.10 (1)(e) The public interest 
 
The development positively contributes to the public interest the following reasons: 
a. The development provides a housing need and type for the ageing population within the 

Shellharbour community.  
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b. The development will act as an important landmark for the evolving Shellharbour City 
Centre and will add to the existing streetscape. 

c. The development will act as an interface with the adjoining residential lands which is in the 
interest of the residents who live within the single detached housing dwellings. 

 
Subject to compliance with the conditions listed below, it is expected that the proposed 
modifications to the development will not create any unacceptable significant or negative 
impacts on the surrounding area or public interest. 
 
10. REFERRALS 
 
During the assessment of both the original DA and modified DA a number of internal technical 
referrals were made seeking expert opinion on key issues.  These issues have been discussed 
throughout the report and where relevant conditions have been recommended within the 
attached recommended modified draft consent.  In summary the s96 modification development 
application was referred to the following officers: 
a. Landscape Technical Officer 
b. Section 94 Accountant 
c. Team Leader - Building (City Development) 
d. Traffic Engineer 
e. Development & Subdivision Engineer 
f. Waste Officer 
 
11. CONCLUSION 
 
With respect to the building heights, SLEP 2013 provides a height limit of 9m. The approved 
development had a maximum building height of 15.76m. The building height has been reduced 
as part of the proposed modification to a maximum of 14.53m, the modified height is considered 
acceptable.  
 
With respect to the floor space ratio, SLEP 2013 provides a maximum floor space ratio of 0.5:1. 
The overall modified development has a ratio of 0.92:1 and is within the range for FSR when 
taking into account the bonus allowed under clause 45 of Development of Vertical Villages 
contained within the Seniors Living SEPP. 
 
The assessment concludes that the site lends itself to a higher density and building height given 
its proximity to the existing and future commercial/retail precinct.  Furthermore, the site plays an 
important role as a gateway site into the Shellharbour City Centre. Importantly, the bulk and 
scale of the development does not negatively impact on the surrounding residential 
neighbourhood and is consistent with the DCP objectives for the precinct.  
 
The proposed works will not have any detrimental environmental impacts, subject to the 
provided draft development consent conditions, inclusive of appropriate management regimes. 
 
12. RECOMMENDATION 
 
It is recommended that the Panel approve the modified development application s96 DA 
0267/2014 (Part 2) for the construction of Seniors Living at Lot 4401, DP 587053, 7-23 Wallaroo 
Drive, Shellharbour City Centre, subject to the modified development consent conditions within 
Attachment 5 (page 96) of the report. 
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Attachment 1 – Location Plan 
 

 
Location Plan 
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Aerial Photo  
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Attachment 2 – Approved Plans under DA0267/2014 
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Attachment 3 – Modified Development Plans  
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Attachment 4 – Report to JRPP for DA0267/2014 
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Attachment 5 – Modified Development Consent conditions 
 
PART A - ADMINISTRATIVE CONDITIONS 
 
A1 Construction Certificate & PCA Notification 
Environmental Planning & Assessment Act 1979 Section 81A 
 
Before any site works, building or use is commenced, the person having the benefit of the 
development consent must: 
 
a. obtain a Construction Certificate from Shellharbour City Council or other accredited 
 certifier, and 
b. appoint a Principal Certifying Authority. 
 
A2 Prescribed Conditions 
 
This development consent is subject to the prescribed conditions made under the 
Environmental Planning & Assessment Regulation 2000. The prescribed conditions include buy 
not limited to: 
a. clause 143A   Special requirements for construction certificates for residential flat 

development, and 
b. clause 154A   Special requirements for occupation certificates for residential flat 

development 
 
A3 Development in Accordance with Plans and Documents 
 
Condition Modified under DA0267/2014 (Part 2)/DAM0045/2017 
 
The development must be in accordance with the following except as modified by conditions of 
this consent. 
 
Where there is an inconsistency between the approved plans/documentation and conditions of 
consent, the conditions of consent take precedence to the extent of the inconsistency. 
 
Name of 
Plan/Document 
(Approved Under) Prepared By 

Drawing/Document 
No./Revision Document Date  

BASIX + ABSA 
COMMITMENTS 
(DA0267/2014 (Part 2)) 

Certified Energy Cert No. 825551M 07-Jun-17 

SITE PLAN 1 
(DA0267/2014 (Part 2)) Young & Metcalf Architects A102 02-Jun-17 

SITE PLAN 2 
(DA0267/2014 (Part 2)) Young & Metcalf Architects A103 02-Jun-17 

BUILDING A LEVEL 1 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A201 02-Jun-17 

BUILDING A LEVEL 2 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A202 02-Jun-17 

BUILDING A LEVEL 3 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A203 02-Jun-17 

BUILDING A LEVEL 4 Young & Metcalf Architects A204 02-Jun-17 
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Name of 
Plan/Document 
(Approved Under) Prepared By 

Drawing/Document 
No./Revision Document Date  

FLOOR PLAN 
(DA0267/2014 (Part 2)) 
BUILDING A ROOF 
PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A205 02-Jun-17 

BUILDING B&C LEVEL 
1 FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A206 02-Jun-17 

BUILDING B&C LEVEL 
2 FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A207 02-Jun-17 

BUILDING B&C LEVEL 
3 FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A208 02-Jun-17 

BUILDING B&C LEVEL 
4 FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A209 02-Jun-17 

BUILDING B&C ROOF 
PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A210 02-Jun-17 

BUILDING D LEVEL 1 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A211 02-Jun-17 

BUILDING D LEVEL 2 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A212 02-Jun-17 

BUILDING D LEVEL 3 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A213 02-Jun-17 

BUILDING D LEVEL 4 
FLOOR PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A214 02-Jun-17 

BUILDING D ROOF 
PLAN 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A215 02-Jun-17 

BUILDING A 
ELEVATIONS 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A401 02-Jun-17 

BUILDING B&C 
ELEVATIONS 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A406 02-Jun-17 

BUILDING D 
ELEVATIONS 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A411 02-Jun-17 

SITE ELEVATIONS 
(DA0267/2014 (Part 2)) Young & Metcalf Architects A421 02-Jun-17 

SECTIONS 
(DA0267/2014 (Part 2)) Young & Metcalf Architects A501 02-Jun-17 

LANDSCAPE 
CONCEPT SECTIONS 
(DA0267/2014 (Part 2)) 

Taylor Brammer DWG No. LC01 & 
LC02 30-May-17 

MATERIALS & 
FINISHES 
(DA0267/2014 (Part 2)) 

Young & Metcalf Architects A911 02-Jun-17 

TRAFFIC & PARKING 
REPORT 

Colston Budd Rogers & Kafes 
P/L Ref: JH/10173/jj 19-May-17 
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Name of 
Plan/Document 
(Approved Under) Prepared By 

Drawing/Document 
No./Revision Document Date  

(DA0267/2014 (Part 2)) 

OPERATIONAL 
WASTE  
MANAGEMENT PLAN 
(DA0267/2014 (Part 2)) 

Waste Audit & Consultancy 
Services - May 2017 

Landscape 
Landscape Plan 
(DA0267/2014 (Part 2)) Taylor Brammer L301 Rev.E 20-Dec-11 

Statutory Planning 
Statement of 

Environmental Effects - 
Precinct N - Wallaroo 
Drive, Shellharbour 

(DA0267/2014) 

JBA Urban Planning 
Consultants Pty Ltd NA 25-Jun-14 

Civil & Structural Engineering 
Bulk Earthworks (Sheet 1) 
(DA0267/2014) Robert Bird Group C2-01 B 12-Sep-14 

Bulk Earthworks (Sheet 2) 
(DA0267/2014) Robert Bird Group C2-02 B 12-Sep-14 

Other  
Environmental Noise 
Impact 
(DA0267/2014) 

Day Design Pty Ltd Final 26-May-14 

Access Report 
(DA0267/2014 (Part 2)) 

MGAC including additional 
letter - 07-Mar-14 

2/10/2017 
 
A4 Compliance with Notations on Drawings 
 
Works must comply with any annotations on the approved plans.   
 
PART B - PRIOR TO ISSUE OF CONSTRUCTION CERTIFICATE 
 
B1 Amendments to Approved Plans 
 
Condition Modified under DA0267/2014 (Part 2)/ DAM0045/2017.  
 
The amendments described below must be incorporated in the overall development and must 
be reflected in any plans prepared for the purpose of obtaining a Construction Certificate: 
a. the landscape plan must be revised to remove references the plant species Rapheolepsis 

indica is not to be used within the proposed landscape. This species is considered an 
environment weed within the Shellharbour LGA, and 

b. pedestrian footpaths have clear widths, suitable for two wheelchair users to pass one 
another in accordance with AS1428.1:2009, clause 6.4 of the SEPP and the DDA 
Premises Standards. 
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B2 Bond - New Street Tree/s   
 
A deposit of $2,732 per tree must be lodged with Council prior to the issue of the Construction 
Certificate to ensure that the street trees are maintained for a six month period following the 
issue of the Occupation Certificate.  A bank guarantee can be lodged with Council where the 
bond is $2,000 or more. 
 
B3 Street Tree Inspection Fee 
 
The developer must lodge with Council an inspection fee of $83.00 in accordance with Council's 
Fees and Charges for: 
 street tree inspection prior to occupation of the development, and 
 street tree inspection following completion of the maintenance period 
 
prior to the issue of the Construction Certificate. 
 
B4 Protection of Existing Palms (7 x Livistona australis) 
 
The existing palms, Livistonia australis, located on the adjoining public reserve must be 
enclosed with temporary protective fencing to prevent any activities, storage or the disposal of 
materials within the fenced area.  Details of the design and location of the vegetation protective 
fencing must be shown on the building plans and must be approved by the accredited certifier 
prior to the issue of the Construction Certificate.  The protective fence must: 
a. be located a minimum of 1.5m from the base of the palms, 
b. have a minimum height of 1.5m, and 
c. be clearly marked at all times with the use of high visibility plastic hazard tape. 
 
Any palm that is damaged or removed during works must be replaced as per Councils 
specifications. 
 
B5 Geotechnical Report 
 
A geotechnical report, prepared by a suitably qualified and experienced geotechnical engineer 
must be submitted to the Certifying Authority for approval prior to the issue of the Construction 
Certificate. 
 
The report must cover, but not be limited to the following: 
a. extent and stability of proposed embankments including those acting as retarding 
 basins, 
b. recommended Geotechnical testing requirements, 
c. level of geotechnical supervision for each part of the works as defined under AS 3798 - 
 Guidelines on Earthworks for Commercial and Residential Developments, 
d. an analysis of the level of risk to existing adjacent structures/buildings including the 

scenario of a construction contractor using vibratory rollers anywhere within the site the 
subject of these works. In the event that vibratory rollers could affect adjacent 
structures/buildings, high risk areas must be identified on a plan and indicate that no 
vibratory rollers shall be used within that zone, 

e. the impact of the installation of services on overall site stability and recommendations on 
 short term drainage methods, shoring requirements and other remedial measures that 
 may be appropriate during installation, 
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f. the recommended treatment of any unstable areas within privately owned allotments, 
g. requirement for subsurface drainage lines, and 
h. overall assessment of the engineering plans for the proposed development and their 
 suitability in relation to the site's geotechnical characteristics. 
 
B6 Detailed Drainage Design 
 
A detailed drainage design of the site must be submitted and approved prior to the release of 
the Construction Certificate. The detailed plan must: 
 
a.  be generally in accordance with plan no. C3-01 & C3-02 revision B prepared by  Robert 

 Bird Group on 12/09/2014, 
b.  drain to Council pit, 
c.  indicate the method of disposal of all stormwater and must include existing ground levels, 

finished surface levels on all paved areas, estimated flow rates, invert levels and sizes of 
all pipelines, 

d.  be designed to cater for a 1 in 20 year Average Recurrence Interval storm event, 
e.  show that overflow drainage paths are designed to cater for 1 in 100 year Average 

Recurrence Interval storm event,  
f.  comply with Council's Shellharbour Development Control Plan (Chapter 25 & Attachment 

12) unless variation is specifically noted and approved on DA concept drainage plan, and 
g.  be to the satisfaction of the Certifying Authority. 
 
B7 Structural Design of Deep Pits 
 
All pits must be consistent with the following requirements: 
 
a. pits deeper than 0.9 metres must be designed by a certified structural engineer and be in 

accordance with AS3600-2009,  
b. pits deeper than 1.2 metres must have Galvanised Steel or Stainless Steel step irons 

(plastic coated black steel step irons will not be accepted),   
c. pits deeper than 1.8 metres are to be reinforced concrete, 
d. all pits must have flush fitting grates. All pits larger than 600mm x 600mm are to be grated 

galvanised steel grid hinged and be heavy duty type where traffic loading is expected, and 

e. all stormwater drainage to go to pit just within and adjacent to property boundary prior to 
discharge. This pit shall have a debris screen installed. 

 
Details to this effect must be incorporated on the detailed drainage design that is submitted to 
the Certifying Authority prior to issue of the Construction Certificate. 
 
B8 Structural Capacity of Stormwater Pipes 
 
Pipes under buildings shall be structurally designed to withstand all applied forces. Pipes with a 
grade of greater than 12% require anchor blocks at the top and bottom of the inclined section 
and at a maximum interval of 3 metres. Details to this effect shall be incorporated on the 
detailed drainage design that is submitted to the certifying authority for the Construction 
Certificate. 
 
B9 Drainage Easement & Engineer's Details 
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The walls of any structure adjoining the easement boundary must be designed by a suitably 
qualified engineer to withstand all forces should the easement be excavated to existing pipe 
invert level.  This may require footings to be designed such that they are set to a minimum 
300mm below pipe invert level, or alternatively founded on sound rock.  Details must be 
submitted to the Certifying Authority prior to issue of the Construction Certificate. 
 
B10 Retaining Wall Structural Engineer 
 
Where a retaining wall exceeds 600mm in height, the wall must be designed by a practising 
structural engineer and a Construction Certificate must be obtained prior to the commencement 
of work on the retaining wall. 
 
B11 Soil and Water Management Plan (SWMP) 
 
Prior to the issue of the Construction Certificate, the applicant must submit to and obtain the 
Certifying Authority approval of a Soil and Water Management Plan. The SWMP must clearly 
identify site features, constraints and soil types together with the nature of the proposed land 
disturbing activities and also specifies the type and location of erosion and sediment control 
measures. In addition rehabilitation techniques that are necessary to deal with such activities 
should be referred to. 
 
The SWMP must take into account the requirements of Landcom’s publication Managing Urban 
Stormwater - Soils and Construction (2004) thus ensuring the following objectives are achieved, 
namely: 
a. minimise the area of soils exposed at any one time, 
b. conserve topsoil for reuse on site, 
c. identify and protect proposed stockpile locations, 
d. preserve existing vegetation and identify revegetation techniques and materials, 
e. control surface water flows through the development construction site on a manner that: 
 i. diverts clean run-off around disturbed areas. 
 ii. minimises slope gradient and flow distance within disturbed areas. 
 iii. ensures surface run-off occurs at non-erodible velocities. 
 iv. ensures disturbed areas are promptly rehabilitated. 
f. trap sediment on site to prevent off site damage.  Hay bales are not to be used as 

sediment control devices.  To ensure regular monitoring and maintenance of erosion and 
sediment control measures and rehabilitation works until the site is stabilized (includes 
landscaping), 

g. specifies measures to control dust generated as a result of construction activities on site, 
h. temporary sediment ponds must be fenced where the batter slope exceeds 1 vertical to 5 

horizontal, 
i. design scour protection for the 10 year ARI event at all inlet and outlet structures, and 
j. including measures to prevent the tracking of sediment off the site. 
 
B12 Construction and Site Management Plan 
 
Prior to the issue of the Construction Certificate, the applicant must submit to and obtain 
approval for a Construction and Site Management Plan from the Certifying Authority that sets 
out the following: 
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a. what actions are proposed to ensure safe access to and from the site and what protection 
will be provided to the road and footpath area from building activities, crossings by heavy 
equipment, plant and materials delivery and static load from cranes, concrete pumps and 
the like, 

b. the location of the storage of building materials, stockpiles, hording, equipment, 
machinery, site office etc, within the development site area,  

c. the method and location points of loading and unloading excavation machines, building 
materials and formwork within the development site area, 

d. the proposed areas within the site to be used for the storage of excavated material, 
construction materials and waste containers during the construction period, and 

e. the proposed method of support to any excavation adjacent to adjoining buildings or the 
road reserve. The proposed method of support is to be certified by an accredited certifier 
in Civil Engineering. 

 
Where the development is completed in stages, the plan must be submitted showing details of 
boundaries for each stage and their relationship to adjoining buildings, together with details as 
to site works, landscaping and open space works, road and drainage works, environmental 
controls and measures associated with the different stages and any other 
 
B13 Easement Restriction 
 
All transmission line and/or drainage easements must: 
a. have no encroachment from any structure, including footings and eave overhangs 

(driveways and paved areas are excluded from this condition), 
b. be free of any cut and fill platforms, and 
c. have no loss of support as a result of excavations. 
 
B14 Easements & Engineer's Details 
 
The walls of any structure adjoining the easement boundary must be designed by a suitably 
qualified engineer to withstand all forces should the easement be excavated to existing pipe 
invert level.  This may require footings to be designed such that they are set to below pipe invert 
level, or alternatively founded on sound rock.  Details to be submitted to the Certifying Authority 
prior to issue of Construction Certificate. 
 
B15 Footpath 
 
All footpath constructed within the Council road reserve must be a minimum of 1.2m wide 
concrete footpath. This work must be carried out by Council, or a Council approved contractor, 
at the developer’s expense, including all alterations of public infrastructure where necessary. 
The path must be constructed in accordance with the following requirements: 
a. 25Mpa concrete 100mm thick and steel reinforced, 
b. Connelly key joints are to be used every 3m with the appropriate plastic strip in place on top 

to ensure a good finish, 
c. an expansion joint is to be placed every 12m and must have the reinforcing pass through it 

and, 
d. all connections to existing paths and gutters must be dowelled. 
 
B16 Vehicle Entry and Exit from Commercial Property 
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A B85 vehicle must be able to enter and exit the site in a forward direction without making more 
than a single 3 point turn as per Shellharbour City Council Development Control Plan. 
 
B17 Retaining Walls 
 
Retaining walls that exceed 600mm in height must be designed by a practising structural 
engineer and a Construction Certificate must be obtained prior to the commencement of work 
on the retaining wall. 
 
B18 Driveway Finishes 
 
The visual impact of the driveway within the property must be minimised by the use of paving 
materials or coloured concrete.  The use of uncoloured concrete as the dominant paving 
material is unacceptable.  Details of these materials and colours are to be submitted to the 
Certifying Authority for approval prior to issue of the Construction Certificate. 
 
B19 Visitor Parking Materials 
 
The visitor car parking space/s must be clearly defined with paving materials and/or colours that 
are different to the driveway.  Line marking to delineate the visitor car parking spaces is not 
acceptable.  Consideration should be given to using semi-pervious paving materials for visitor 
parking areas to soften the appearance of these areas and to allow for onsite infiltration of 
water.  Details must be shown on the plans submitted to the Certifying Authority prior to the 
issue of the Construction Certificate. 
 
B20 Verification of Driveway Grades with Council Standards 
 
To verify that vehicular access will comply with Council's requirements, a scaled long section of 
the proposed driveways, from kerb and gutter at the point of access to the proposed garage 
floor level must be submitted with the Construction Certificate and must include: 
a. existing natural surface levels, 
b. proposed grades and finished surface levels of the driveways, and 
c. preliminary details of the method of treatment of any fill/retaining wall which may be required 

in conjunction with the proposed driveways. 
 
No part of the driveways must have grades exceeding Council’s standards.  As such, the long 
section must be taken along the critical path, i.e. the side of the driveway that will have the 
steepest grades. 
 
B21 Engineer Designed Pavement  
 
The vehicle pavement must be designed by a qualified civil engineer and certified to be 
satisfactory for the expected traffic loadings from a development of this size and type.  
Australian Standard 'Guide to Residential Pavements' (AS 3727-1993 or subsequent 
amendments) can be used as the design guideline for the pavement design. These details must 
be submitted with application for a Construction Certificate. 
 
The laybacks and crossings must be designed to accommodate expected traffic loadings.  In 
this regard they must be constructed to a commercial standard with the work carried out by 
Council or a Council approved contractor at the Developer's expense, including all alteration to 
public infrastructure where necessary. 
 
B22 Site Facilities - Australia Post 
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a. Location points for mail delivery must satisfy the requirements of Australia Post. 
b. Street numbers must be obtained from Council's GIS Department during normal office 

hours, prior to the issue of a Construction Certificate.  The allocated street numbers must be 
clearly shown on the Construction Certificate drawing. 

 
B23 Impact on Existing Easements 
 
Plans submitted with the Construction Certificate must show all drainage easements: 
a. are free of encroachments from any structure, including footings and eave overhangs 

(driveways and paved areas are excluded from this condition),  
b. are free of any cut and fill platforms, and 
c. have no loss of support as a result of excavations. 
 
B24 Sight Distances 
 
The driveways must be located and constructed so there is adequate entering sight distances to 
traffic and pedestrians on the road frontage as per AS2890.1 -2004, Clause 3.2.4. No structure 
must be constructed or plant grown that obstructs sight distances at the boundary. 
 
B25 Building Access for People with Disabilities  
 
Access for people with disabilities must be provided to and within buildings in accordance with 
the Building Code of Australia and AS 1428.  Detailed plans verifying compliance must be 
provided to the Certifying Authority prior to release of the Construction Certificate 
 
B26 Energy Efficiency Report  
 
Condition to be deleted under DA0267/2014(Part 2)/DAM0045/2017. 
 
B27 Shoring and Adequacy of Adjoining Property 
 EP&A Act s80A(11) / EP&A Regulation cl98E 
 
Where the development involves an excavation that extends below the level of the base of the 
footings of a building on adjoining land, the person having the benefit of the development 
consent must, at the person’s own expense: 
a. protect and support the adjoining premises from possible damage from the excavation 
b. where necessary, underpin the adjoining premises to prevent any such damage. 
 
The condition referred to above does not apply if the person having the benefit of the 
development consent owns the adjoining land or the owner of the adjoining land has given 
consent in writing to that condition not applying. 
 
Details, where relevant, must be submitted to the Certifying Authority prior to the issue of a 
Construction Certificate. 
 
B28 Public Liability 
 
Before the issue of the Construction Certificate, the owner or contractor must provide evidence 
to the Council of a Public Risk Insurance Policy with a minimum cover of $20M in relation to the 
occupation of and works within Council’s road reserve, for the full duration of the proposed 
works.  The Policy must note Council as an interested party. 
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B29 SEPP (Seniors Living) Requirements – Location & Access to Facilities 
 
The development must comply with the requirements of clause 26 State Environmental 
Planning Policy (Housing for Seniors or People with a Disability) 2004. Prior to the issue of the 
Construction Certificate, details must be provided to the Certifying Authority demonstrating how 
this will be complied with. 
 
B30 Noise Transmission 
 
The wall separating each sole-occupancy unit must be constructed of material that achieves a 
weighted sound reduction index in accordance with Part F5 of the Building Code of Australia. 
 
The floor separating each sole-occupancy unit must be constructed of material that achieves a 
weighted sound reduction index in accordance with Part F5 of the Building Code of Australia. 
 
Furthermore, the walls adjoining the bedroom of apartment BC1.02 must be acoustically 
attenuated to ensure any noise from the waste room is minimised.  
 
Prior to the issue of the Construction Certificate, details must be provided to the Certifying 
Authority demonstrating how this will be complied with. 
 
B31 External Lighting 
 
Prior to the issue of a Construction Certificate, a lighting strategy is to be developed and 
submitted to the Principal Certifying Authority.  The strategy must be developed to enhance a 
safe environment and encourage passive surveillance. In this regard, the following objectives 
must be addressed within the strategy: 
a. lighting of all entrances/exits of buildings, car parks, access routes and pathways to 

encourage safety and passive surveillance 
b. lighting type and distribution to be provided throughout the site to eliminate any dark 

shadows and concealment areas particularly in the car park and stairwells, and 
All external and internal lighting for internal roads, parking and service areas shall be provided 
in accordance with the Australian Standard 1158.  At no time shall the lighting exceed the limits 
of the Australian Standard 4282-1997 Control of the Obtrusive effects of outdoor lighting. 
 
B32 Parking Management Strategy 
 
Prior to the issue of the Construction Certificate, the applicant must submit to the certifying 
authority a Parking Management Strategy. The strategy is to outline how vehicle parking spaces 
will be managed equally and equitable throughout the development for standard parking 
spaces, accessible parking spaces as well as parking spaces for scooters. 
 
PART C - PRIOR TO COMMENCEMENT OF WORKS 
 
C1 Site Meeting 
 
A site meeting with Council's Engineer, the applicant and the contractor must be held not less 
than 7 days prior to the commencement of work on site. 
 
C2 Erosion & Runoff Controls 
 
Before work starts, appropriate erosion and runoff controls must be installed to prevent soil 
erosion, water pollution or the discharge of loose sediment on surrounding land, stormwater 
systems or watercourses. 
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These controls may include the following (where applicable): 
a. erect a silt fence, 
b. limit the removal or disturbance of vegetation and topsoil, 
c. divert uncontaminated run-off around cleared or disturbed areas, 
d. install sediment traps/socks around any stormwater inlets and drainage lines, 
e. stockpile topsoil, excavated material, construction and landscaping materials and debris 

within the site.  These should be covered or seeded to prevent loss of these materials, 
f. provide a single vehicle access to the site including measures to prevent the tracking of 

sediment off the site, and 
g. provide adequate control measures to suppress dust. 
 
These measures must be in place prior to commencement of any excavation or construction 
works. 
 
C3 Dilapidation Report 
 
It is the applicant’s responsibility to notify Council of any existing damage to public areas in the 
vicinity of the development site through the submission of a Dilapidation Report supported with 
suitable photographic records.  This information must be submitted to Council prior to the 
commencement of work. 
 
C4 Soil and Water Management Plan Implementation (SWMP) 
 
The measures required in the Soil and Water Management Plan approved by the Certifying 
Authority must be implemented prior to the commencement of works. 
 
C5 Structural Details 
 
The following structural details must be provided to the Certifying Authority prior to commencing 
work: 
a. structural engineer's design for all reinforced concrete footings and slabs, 
b. structural engineers design for all structural steel beams, framing and connections, 
c. roof truss and bracing details, and 
d. manufacturer's specifications for any patented construction systems. 
 
Council records indicate that fill may be present in this area.  The engineer’s design for the 
footings or slab must make specific reference to fill as a consideration. 
 
C6 Protection Fencing for Livistona australis 
 
The vegetation/street tree protection fencing must be installed prior to works commencing. 
 
C7 Site Management Plan 
 
Prior to the commencement of works, the applicant must submit to and obtain approval for a 
construction and site management plan from the Certifying Authority that clearly sets out the 
following: 
a. what actions are proposed to ensure safe access to and from the site and what protection 

will be provided to the road and footpath area from building activities, crossings by heavy 
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equipment, plant and materials delivery and static load from cranes, concrete pumps and 
the like, 

b. the proposed method of loading and unloading excavation machines, building materials 
and formwork within the site, 

c. the proposed areas within the site to be used for the storage of excavated material, 
construction materials and waste containers during the construction period, 

d. how it is proposed to ensure that soil/excavated materials is not transported on wheels or 
tracks of vehicles or plant and deposited on the roadway, and 

e. the proposed method of support to any excavation adjacent to adjoining buildings or the 
road reserve.  The proposed method of support is to be certified by an accredited certifier 
in civil engineering. 

 
C8 Open or Occupy a Roadway or Footpath - Section 138 Roads Act 1993 
 
For works within the road reserve such as: 
 
a. opening up a roadway or footpath, e.g. a driveway, or 
b. occupying the public road reserve for any reason (common reasons include to pump 
 concrete, stand mobile cranes, pump stormwater from the site) 
 
a Road Opening Permit under section 138 of the Roads Act 1993 is required.  
 
An application (copy attached to this consent) must be made to Council for the temporary 
occupation of the road reserve prior to works commencing.   
 
Please note the application may require the following:  
 
a. detailed engineering drawings of the proposed works in the road and footpath area,  
b. a Traffic Management Plan,  
c. provision of Public Risk Insurance, and  
d. details of timing and length of works. 
 
C9 Public Liability 
 
Prior to the commencement of works, the owner or contractor must provide evidence to Council 
of a Public Risk Insurance Policy with a minimum cover of $20M in relation to the occupation of 
and works within Council’s road reserve, for the full duration of the proposed works.  The Policy 
is to note Council as an interested party. 
 
PART D - DURING CONSTRUCTION WORKS 
 
D1 Hours of Work During Building Work 
 
Noise generating activities, including excavation, construction and delivery of equipment and 
materials, must only be carried out between: 
 7am to 5pm Mondays to Fridays 
 8am to 1pm Saturdays 
unless otherwise agreed to by Council in writing.  Work must not be carried out on Sundays or 
public holidays. 
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D2 Earthworks Cut, Fill and Grading 
 
The maximum grading of cut or fill shall be 45 degrees (1:1) where there is no retaining wall or 
no other method of stabilising cut or fill. The depths of cut and fill on any portion of the allotment 
are to be generally in accordance with the Bulk Earthworks Plans (13235 C2-01 & C2-02). Cut 
areas may exceed the amount shown on the Bulk Earthworks Plans provided the retained 
sections are located within the confines of the external walls of the buildings. 
 
D3 Maintenance of Erosion & Runoff Controls 
 
The soil and water management controls must be maintained at all times and checked for 
adequacy daily.  The controls must not be removed until the development is completed and the 
disturbed areas have been stabilised. 
 
Maintenance must include but is not limited to ensuring: 
a. all sediment fences, sediment traps and socks are properly placed and are working 
 effectively 
b. drains, gutters and roads must be maintained clear of sediment at all times. 
 
It is an offence under the Protection of the Environment Operations Act 1997 to allow soil or 
other pollutants to fall or be washed into any waters or be placed where it is likely to fall or be 
washed into any waters.  Substantial penalties may be issued for any offence. 
 
D4 Maintenance of Soil and Water Management Plan (SWMP) 
 
The soil and water management controls must be maintained at all times during each stage of 
the development and checked for adequacy daily.  The controls must not be removed until the 
development is completed and the disturbed areas have been stabilised. 
 
Maintenance must include but is not limited to ensuring: 
 
a. all sediment fences, sediment traps and socks are properly placed and are working 
 effectively and, 
b. drains, gutters and roads are maintained clear of sediment at all times. 
 
Note: It is an offence under the Protection of the Environment Operations Act 1997  to allow soil 
or other pollutants to fall or be washed into any waters or be placed where it is likely to fall or be 
washed into any waters.  Substantial penalties may be issued for any offence. 
 
D5 Unexpected Finds Contingency 
 
Should any further suspect materials (identified by unusual staining, odour, discoloration or 
inclusions such as building rubble, asbestos, ash material etc) be encountered during any stage 
of earth works/ site preparation/ construction, then such works must cease immediately until a 
qualified environmental consultant has been contacted and conducted a thorough assessment 
to advise what remedial works are required. 
 
In the event that contamination has been identified as a result of this assessment and 
remediation is required, site works must cease in the vicinity of the contamination and the 
Consent Authority must be notified immediately to ascertain when works can recommence. 
 
D6 Air Quality 
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Dust emissions shall be confined within the site boundary. The following dust control 
procedures may be employed to achieve this objective: 
a. dust screens may be erected around the perimeter of the site 
b. all loads entering or leaving the site must be securely covered 
c. water sprays shall be used across the site to suppress dust, and 
d. when excavating, the surface should be kept moist to minimise dust. 
 
 
D7 Waste Management 
 
The management of waste must comply with the approved Waste Management Plan.  All 
receipts such as waste disposal dockets must be retained (refer Part E).  Any variations to the 
Waste Management Plan must have prior written approval of Council. 
 
D8 Storage of Materials 
 
Building materials and equipment must not be stored on the road reserve/footpath area. 
 
D9 Survey Certification 
 
A report from a registered surveyor must be provided to the Certifying Authority on completion 
of the ground floor slab formwork prior to the concrete being poured. 
 
The report must certify all of the following: 
a. the distance of the structure to all boundaries of the allotment are in accordance with the 
 approved plans, 
b. the height of the floor level/s in relation to the natural ground level are in accordance with 
 the approved plans, and 
 
D10 Building Height - Survey Certification 
 
The building must not exceed the height shown on the approved plans. 
 
A report from a registered surveyor must be provided to the Certifying Authority on completion 
of the roof frame, prior to covering the roof, certifying that the height of the building is in 
accordance with the approved plans. 
 
D11 Cut/Fill 
 
The cut and fill areas must: 
a. be suitably retained, 
b. be in accordance with the approved plans, and 
c. have a maximum grade of 45o (1:1) where there is no retaining wall or no other method 
 of stabilising the cut/fill area. 
 
D12 Retaining Walls 
 
Any retaining walls must be located wholly within the property, including footings and 
agricultural drainage lines.   
Construction of retaining walls or associated drainage work along common boundaries must not 
compromise the structural integrity of any existing structures. 
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D13 Excavation & Drainage Easement 
 
There must be no loss of support of the drainage easement as a result of excavation of the site. 
 
D14 Connection to Council Pit and/or Pipe 
 
Any connection to a Council pit and/or pipe must: 
a. be made at the pipe obvert (pipe only), 
b. be through a hole that is neatly made by cutting or drilling with any reinforcement 

encountered cut away, 
c. not protrude past the inner surface of the pit and/or pipe,  
d. have all junctions finished with 2:1 cement mortar, 
e. have a minimum pipe size of 150mm in diameter and either sewer grade PVC or concrete, 

and 
f. when the diameter of the connection is more than 1/3 the diameter of the Council pipe, 

connection is to be made by construction of a standard pit.  
All construction is to be carried out as per Council's Subdivision Code requirements. 
 
The Certifying Authority must arrange for a satisfactory inspection by Shellharbour City Council 
prior to backfilling.  At least one working day's notice is required for the inspection and is to be 
arranged through Council's Customer Services.  
 
An inspection fee will apply in accordance with Council's Fees & Charges. 
 
D15 Redundant Vehicular Layback 
 
All redundant vehicular layback crossing/s must be removed and replaced with kerb and gutter 
to match existing.  This work must be carried out by Council, or a Council approved contractor, 
at the developer’s expense, including all alterations of public infrastructure where necessary. 
 
D16 Redundant Driveway - From Kerb to Property Boundary 
 
The redundant vehicular concrete driveway must be removed and the area turfed.  The area 
forward of the front boundary must be kept smooth and even and free from any trip hazards.  
This work must be carried out by Council, or a Council approved contractor, at the developer’s 
expense, including all alterations of public infrastructure where necessary. 
 
D17 Driveway and Layback From Kerb to Property Boundary 
 
A residential standard vehicular concrete driveway and layback must be constructed between 
the kerb and the property boundary.  The driveway must: 
a. maintain a perpendicular alignment from the kerb to the property boundary line, 
b. have a minimum width of 2.7m and a maximum width of 6.0m variable, 
c. not interfere with the existing public utility infrastructure,  
d. be located 500mm clear of all drainage structures and 3m from the street tree, 
e. be finished with a slip resistant coating, and 
f. be constructed by Council, or a Council approved contractor, at the developer’s expense, 

including all alterations of public infrastructure where necessary. 



 

 

109 | P a g e  

 

 
Where there is conflict between the location of the proposed driveway and the assets of a 
service utility, such as Telstra pits/manholes, the relevant service provider must be contacted 
prior to any driveway works commencing.  It is an offence to modify or tamper with the 
assets of a service provider. 
 
D18 Protection Fencing 
 
The vegetation/street tree protection fencing must be maintained intact at all times throughout 
the period of building work on the site.  Machinery, structures, storage/disposal of any building 
materials and the like, must not be located within the fenced area at any time. 
 
PART E - PRIOR TO OCCUPATION 
 
E1 Occupation Certificate 
 
All conditions in Parts A, B, C, D & E of this consent are preconditions for the purpose of section 
109H of the Environmental Planning & Assessment Act 1979. 
 
Compliance with all preconditions must be verified by the Principal Certifying Authority prior to 
issue of a final Occupation Certificate.  The building must not be used until the Principal 
Certifying Authority issues an Occupation Certificate. 
 
E2 Seniors Housing Covenant 
 
A covenant prepared pursuant to Section 88E of the Conveyancing Act must be placed on the 
title of the land occupied by the seniors housing development to prohibit the occupation of the 
premises by residents other than: 
a. seniors or people who have a disability 
b. people who live within the same household with seniors or people who have a disability 
c. staff employed to assist in the administration of and provision of services to housing 
 provided under State Environmental Planning Policy (Housing for Seniors or People with 
 a Disability) 2004. 
 
The definition of seniors and people who have a disability must be in accordance with clause 3 
of State Environmental Planning Policy (Housing for Seniors or People with a Disability) 2004. 
 
E3 Affordable Places Covenant 
 
Modified under DA0267/2014 (Part 2)/DAM0045/2017 
 
A covenant prepared pursuant to Section 88E of the Conveyancing Act shall be placed on the 
title of the land occupied by the seniors housing development to require the development to 
provide affordable places in perpetuity, in accordance with clause 45 (6) (a) (ii) of State 
Environmental Planning Policy (Housing for Seniors or People with a Disability) 2004.  
 
Clause 45(12) of State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004, defines affordable places a dwelling for the accommodation of a resident:  

a. whose gross household income falls within the following ranges of percentages of the 
median household income for the time being for the Sydney Statistical Division according to 
the Australian Bureau of Statistics:  

 
Very low income household less than 50% 
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Low income household 50% or more but less than 80% 
Moderate income household 80–120% 
  

b. who is to pay rent that does not exceed a benchmark of 30% of the resident’s actual 
household income. 

  
E4 Requirements for Seniors Housing or Housing for Persons with a Disability 
 
The development is for the purposes of Seniors Housing or Housing for Persons with a 
Disability and is required to comply with the Schedule 3 (Standards concerning accessibility and 
useability for self-contained dwellings) of the State Environmental Planning Policy (Housing for 
Seniors or People with Disability) 2004.  Details demonstrating compliance of Schedule 3 is to 
be submitted to the Principal Certifying Authority prior to the issue of any Occupation Certificate. 
 
E5 Requirement for Parking Management Strategy  
 
Prior to the Occupation Certificate being issued, the operator of the site must produce and 
submit to the Principal Certifying Authority a Parking Management Strategy. The strategy is to 
address how the operator will manage the car parking allocation for each unit with a view to the 
address the changing transport needs to the residents.  
 
The strategy must include the provisions for allocating standard and accessible parking spaces 
in accordance with State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004. In additions, the strategy must address how the operator will manage spaces 
for scooters and the associated charging units. 
 
E6 Sydney Water Section 73 Compliance Certificate 
 
A Section 73 Compliance Certificate under the Sydney Water Act 1994 must be obtained from 
Sydney Water Corporation. 
 
Application must be made through an authorised Water Servicing Coordinator.  Please refer 
www.sydneywater.com.au > Building and Developing > Developing your Land > Water 
Servicing Coordinator or telephone 13 2092 for assistance.  Please make early application for 
the Certificate as there may be water and sewer pipes to be built and this can take some time.  
This can also  impact on other services and building, driveway or landscape design. 
 
The Section 73 Certificate must be submitted to the Principal Certifying Authority prior to the 
issue of an Occupation Certificate. 
 
E7 Electricity Supply 
 
Prior to the release of the Occupation Certificate for the development, the relevant electricity 
provider must provide written advice to the Principal Certifying Authority that all requirements for 
the supply of electricity to the proposed allotments have been satisfied. 
 
E8 BASIX 
 
All commitments listed in the BASIX Certificate/s for the development must be carried out prior 
to the issue of an Occupation Certificate. 
 
E9 Works As Executed - Stormwater Drainage  
 
Prior to the issue of an Occupation Certificate, Works As Executed Plans must be submitted the 
Certifying Authority by a registered surveyor certifying compliance of all drainage works with the 

http://www.sydneywater.com.au/
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approved design plans.  The Works As Executed dimensions and levels must be shown in red 
on a copy of the approved Construction Certificate plans.  This plan must verify surface and 
invert levels on all pits, invert levels and sizes of all pipelines, and finished surface levels on all 
paved areas.  All levels must relate to Australian Height Datum. 
 
E10 Verification of Waste Management 
 
Documentation verifying that all waste streams were managed in accordance with the Waste 
Management Plan must be provided to the Principal Certifying Authority prior to the issue of an 
Occupation Certificate.  All records, such as waste disposal dockets or photographic evidence, 
must be retained by the Principal Certifying Authority. 
 
E11  Street Trees 
 
Prior to the issue of an Occupation Certificate, 5 trees must be planted along Wallaroo Drive on 
the Council footpath reserve, as follows: 
a. 5x 25lt-45lt Fraxinus augustifolia 'Raywood', 
b. planted at least 3m from the driveway and street light poles and 2m from services, 
 stormwater outlets and signage, 
c. trees must be set back a minimum 900mm from the back of the kerb or midway between 
 the footpath and kerb. Where the tree is less than 900mm from the footpath, root  barriers 
must be installed, 
d. 1m x 1.5m timber edging installed at the base of the tree constructed from the back of 
 the kerb, 
e. two hardwood stakes with 50mm Hessian ties, fixed in a figure 8, to support each tree, 
 and 
f. minimum 75mm depth of organic mulch applied a minimum 600mm diameter 
 surrounding the base of the trunk. 
 
E12 Street Tree Planting Distances 
 
The following recommended clearances are to be taken into account prior to the installation of 
street trees: 
a. minimum 3m either side of a driveway or vehicular crossing, 
b. minimum 2m from services and signage, 
c. minimum 1.5m from a stormwater outlet/pit, and 
d. minimum 3m from street light posts. 
 
E13 Completion of Landscape Works 
 
Upon the completion of each stage, the unbuilt upon land within that stage, with the exception of 
the paving, must be landscaped in accordance with the approved landscape plan prior to the 
issue of an Occupation Certificate.  Landscape or turf areas must not be reduced or replaced 
with hard impermeable surfaces.  Any variations to the design or species used must be 
authorised by Council in writing before any changes are made. 
 
A report from a suitably qualified person must be provided to the Principal Certifying Authority 
on completion of the landscape works certifying that the landscape is in accordance with the 
approved Landscape Plan. 
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E14 Street Tree Pre-Occupation Inspection 
 
The street tree/s must be inspected by Council prior to the occupation of the development.  It is 
the responsibility of the developer to notify Council for the street tree inspection. 
 
E15 Landscape Maintenance Period 
 
To ensure establishment of the landscape, the completed landscaping works must be 
maintained for a 6 month period following the issue of an occupation certificate of the 
development.  It is the responsibility of the developer to ensure that any defective landscaping 
and/or plantings shall be rectified/replaced at the conclusion of the maintenance period in 
accordance with the approved landscape plan. 
 
E16 Street Tree Maintenance Period 
 
The newly planted street trees will be maintained for a period of 6 months from the date of the 
issue of the occupation certificate to ensure the health of the tree has not been jeopardised 
throughout the construction period.  
 
E17 Repairs to Public Infrastructure 
 
Any damage to public infrastructure, other than that previously noted in the Dilapidation Report 
(refer part C), is the responsibility of the developer.  All damage must be repaired and reinstated 
prior to the issue of the Occupation Certificate.  This work must be carried out by Council, or 
Council approved contractor, at the developer’s expense. 
 
E18 Sign for Visitor Parking 
 
A sign, legible from the street, must be permanently displayed to indicate the availability of 
visitor parking prior to the release of the Occupation Certificate. 
 
E19 Energy Efficiency Certificate  
 
Condition Deleted under DAM0045/2017 (DA0267/2014 (Part 2)). 
 
E20 Fire Safety Schedule 
 Part 9 Environmental Planning & Assessment Regulation 2000 
 
On completion of the building work, the owner of the building must submit to Council an annual 
fire safety statement from a competent person with respect to each statutory fire safety measure 
included in the Fire Safety Schedule. 
 
The fire safety statement must certify that each statutory fire measure: 
a. has been inspected and tested by a person (chosen by the owner of the building) who is 
 competent to carry out such an inspection and test, and 
b. was or was not (as at the date on which it was inspected and tested) found to have been 
 designed and installed, and to be capable of operating, to a standard not less than that 
 required by or under this Regulation or by the Council. 
 
E21 Waste Management Plan - Operational 
 
a.  At the completion of each stage of the development and prior to the establishment of the 

final waste removal area, a strategy must be developed demonstrating: 
i. how waste will be managed by the operator of the facility,  
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ii. how waste will be disposed of at a central location and appropriately collected by a 
 contractor, and  
iii. how the waste area will be maintained until such time that the final waste facility is 
 constructed. 

 
b.  At the completion of the final stage of the development a Waste Management Plan – 

Operational for the entire senior living development must be prepared by a suitably 
qualified and experienced consultant in waste management and submitted to the Principal 
Certifying Authority prior to the release of the Occupation Certificate.  The Waste 
Management Plan – Operational must address, but not be limited to, the following: 

 
i. identify all waste streams that will be generated by the facility 
ii. detail typical volumes of each waste stream identified in a. above 
iii. identify those waste streams that can be recycled or reused 
iv. detail the management of all waste streams identified in a 
v. details of waste stream separation on site, in particular, within the kitchen and staff 
 areas (space allocation shown on floor plans) 
vi. describe the equipment and system to be used for managing recyclables 
vii. describe the equipment and system to be used for managing landfill waste 
viii. describe the equipment and system to be used for managing any other waste 
 streams such as medical waste 
ix. describe arrangements for waste collection by waste contractors 
x. describe arrangements and equipment for cleaning waste bins and waste storage 
 areas 
xi. detail arrangements for ensuring bins are stickered and ensuring staff/relevant 
 persons are aware of how to use the waste management system correctly, and 
xii. identify potential barriers to maximising resource recovery and minimising landfill 
 disposal and develop possible workable solutions to overcome identified barriers. 

 
E22 Compliance with Road Traffic Noise Assessment 
 
Upon completion of all works and prior to the issue of a Occupation Certificate for each stage of 
the development, written certification from a suitably qualified and experienced acoustic 
consultant must be submitted to the Principal Certifying Authority stating that all noise mitigation 
measures have been incorporated in the development as recommended with the Environmental 
Noise Report prepared by Day Design, dated 26 May 2014. 
 
 
PART G - AFTER ISSUE OF OCCUPATION CERTIFICATE/DURING OCCUPATION 
 
G1 BASIX Commitments 
 
All commitments listed in the BASIX Certificate/s for the development must be maintained for 
the life of the development. 
 
G2 Street Tree Bond Refund 
 
The street tree bond will be returned following a six month maintenance period commencing 
from the date of the issue of the Occupation Certificate, provided the street tree/s remain in a 
satisfactory condition.  In the event that any street tree/s are found damaged, dying or removed, 



 

 

114 | P a g e  

 

Council will have the option to retain the whole or part of the bond.  The developer/Certifying 
Authority must notify Council for a reinspection of the street tree/s. 
 
G3 Allocation of Visitor Parking 
 
The visitor car parking spaces must always be available for visitor parking and must not at any 
time be allocated, sold or leased to an individual owner/occupier.  In this regard, the visitor car 
parking spaces must form part of the common property in the strata subdivision. 
 
G4 Plan of Management for the operation of the Senior Housing Development 
 
The following must be incorporated and adhered to within the final Plan of Management for the 
operation of the senior housing development: 
a. the requirement Waste Management Plan – Operational as required by condition E21 
b. requirement that all graffitit be removed within 48 hours of the offence, 
c. all conditions within Part G of this development consent as well as any other condition of 

development consent for the purpose of the operation of senior housing development, and 
d. the Parking Management Strategy required by condition B32. 
 
G5 Provision of Services for Residents 

 
The operation of the senior housing development must comply with the requirements of clause 
26 and clause 13(3) of the State Environmental Planning Policy (Housing for Seniors or People 
with a Disability) 2004, including but not limited to making available a transport service (ie 
shuttle bus) to various commercial, open space precincts for all residents and ensuring the 
regular availability of medical practitioners and providers of health services. Such services must 
be available immediately upon the occupation of stage 1. 

 
The operators must regularly assess the availability of all providers of health services to ensure 
the demands of the aging population within the estate are met. 

 
G6 Restriction on Occupation 

 
For the ongoing life of the development, the building must only be occupied and provide 
accommodation for: 
a. seniors or people who have a disability 
b. people who live within the same household with seniors or people who have a disability 
c. staff employed to assist in the administration of and provision of services to housing 

provided under State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004. 
 

-END OF REPORT- 
 


